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NPDES Appcaltlos.: 07-08 & 07-09

NANA REGIOIIAL CORPORATION
RNPLY MEMdRANDIM 8.{ SUPPORT OF
NANA MOTTON TO INTERVEI{E

On Jtme 21, 2007 NANA Regioual Corporatiorq lnc, (:T,lAIrfA ) served aad filed irs

motion for leave to intenrEne in this proceeding. on August 23 potitioners city of Kivalina et
I

al. f'Kivalina') 61ed a memoraudum opposing NANA's motion. r'tfier taking 63 days to

arsui€r NAI{A'S motion,r Kivalina leads with the obscrvation that $ANA is not a Tribe, and

concludes by assuring the Board that between Kivalina and Teek ci.io"o. all ofNA]IA's:

interests will be protected by other parties. Kivalina Opposition at i.
i

Kivalina's tardy response misstates NANA's sounds for sebking inteffention aud
i

misapplies the relevant oriteria for granting intervention. NANA urges the Board to promptly

grant NANA'S motion.

t The Board's Practice Manual recomm€nds bul does not oompel rarties in a permit
lppe4lo file any response_to_a motion withifl 15 d.ays after sewice. Environm.ntal Appeals
Board Praotice Manual at 38 (June 2004).

NANA Regional Corp. Reply Memo in Support of
NANA Motion !o hprvene

Heller Ehrman LLP
701 Fil$ Avcnuo, 6uito 6t0O

S.ettlE. WsEhington €0l04.mSo

Lr re Teck Cominoo Alaska Incomorated Red
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NANA Holds Legally protected Interests In These proceediugs.

NANA's motion docuuents NANA's siguificant economic iurd environmental interesrs
in the Rcd Dog Mine NpDES permit and in the above-captioned appeals- Those interests
include ownership of the land underlying the Mina, contractual interests irr the revenues from
operation ofthe Minq and charter responsibilities to protect the suhbistence resowces ofthe
Region. NANA Motion at z-3. In support of its motion NANA c itrh southwest center For
Biotogical Diverstty v. Berg,26g F.3d gl0 (9'h cir. z00l), a case in which *re court of
Appcals affirmed thc right of home builders to intervene in an Endatrrgered Species Act
challenge to a land usc nranagement plan.

Kivalina cleims that NANA lacks a logary protected interestiin Kivarina,s chauense to
the Red Dog MDES permit. Kivarina opposition at 2. Kivarinu citfs ,ro authority for thil
coulention, but tries to distinguish Berg by uguiag that NAr.{A's coirtractual entitrement to
royalties from thc Mine "does not beconre u-nelforcoable simply becpuse test eqmincg msy
not receive its previous levcl of profits Fom tle Red Dog Mine.,, Id.j

NANA never claimed that its oonmct rjghts to Red Dog royailties would become
unenforceable if Kivarina prwails, only that they will become Iess vqluable. NANA Motion at
4-5' Tbat is all courts rcquire ro justiff interventi on Ia Berg,tae mirtn circuit exprainecr that
'vhettrer an applicant for intervontion deoaonstrates sufficient int r"j in an action is a
practical, tbreshold inquiry"'2 under this threshold analSis, ..conka6t rights are kaditionally
prctectable interests."s Ia so holding, thc Ninth Cirouit followed long_established precedent
recognizing that contract rights are protectable interests for purposes ofintervention 'nder
Rule 24(a) ofthe Federal Rules ofCivil procedure.a

,rrn . '""r.t,268F.3dat 
Elg,quoting Greenev, United.States,996F..2d g73,976pd,Ck.

3 Berg,268 F.3d ar g20.

7

6

I

10

11

a see Brotherhood of Rairroad Train_men v. Bartimore & ohio.fi.airroad co. et ar.,33lu.s. 519' 530-53 1 (19a7) (irade union *dti'i41"'i"i;rllri! as of rightin a civil proceedingaganst a railroad that might affect the terms of a cElec.i"J ourgurnrog ag.eement).

||fll $gid Corp. Repty Mcnro in S,rpport of
NANA Motion to hlcwene

l

fieller Ehrman LLP
:701 Ffffr lvenue. SuiO 6100

Sbortle, waEhi^gloo o8to4.70gd
I  r - r - - ! - - -  , - - .  , , -  - - - -
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Kivalina does not mention NANA's real prcperty int€rest intthe Mine. NANA,s fee
ownership ofthe property underlying the Mine is aaother'tignificaat protBctable interest,'thal
may, rn a practical sense, be injured by Kivalina's ohallenge . rn Eiey.ra crub v. rJnites sntes
EPA,5 the club challonged EpA's failure to timery adopt water quolity 

"t-dards 
for Arizona

waters' The city of phoenix moved to htervene. The Ninth circuit held that the city had a
protectable intaest in the sierra crub's action on two independent grounds: ..the city,s
ownership of real property aod. its status as an EpA permittee.'f Real property interests,
observed the Coru! are "squarely in tho class of hterests traditionally protected by law.,,7
Under Siena C/u6, NANA's owncrship of the rcal property on whic,h the Mine is located is
"squarely protectable." A,,d as in sierra c/a6, this proceeding has rhe potenlial to ,,affect the
usc ofreal proparty owned by the iate'venot''by reskicting or curta rng mining operations.

B. Kivalinars Appeal Tbreateus NANA,' protected l'terests,
Lr support of its motion NANA cited specific and tangibre ecbnomic impacts that

NANA would sustqin if Kivarina persuaded the Board to overtum thc Red Dog MDES
iperrit' NAlrlA Motion at 4-5. In response Kivalina blandry asserts rhat ,"There is no evidence

to show tlrat any loss to NANA will occur." Kivalina Opposition at g. Once again, Kivalina
misconstrucs trre criteria for intsrvention. In evaluating a motion to dtervene courts must
accapt as lrue "the non-conclusory allogatioru made in support ofan Ltervention motion.,,B

I

NANA need not cstimate fhe cost of its injuries to the nearest doirar, ,rhe,yr.",'o crub ogiwot
describes prccisely the threat that Kivalina's appoal poses to NANA,d interests:

[T]he Iawsuit would atrect the use.of rear propcrty owned by (he intervenor bvrequiring rhe defendant [EpA] to .h""s; ti;E;; 
"ip"r*liriilJiiili'ti'iil"?o,rra-t"

s ggs p.2d. 14?8 (9,h cir. 1993),
u Id. atl4B2.
7 Id. atl4B3.
o Berg,268 F.3d at,8l9 (citing decisions ftom uunerous appellate cowts).

;
:
;Heller Ehrman LLp
.701 Fifth Avon!€. Sulte € 100

SiiEtde, Washinqton 9s t0d-209s

10

11

12

13

14

NANA Regonal Corp- Reply Memo ia Suppon of
NANA Motiou !o InterveDc
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intervenor, wbjch nermits resulate the. use.ofthat real propedy, Thcse interests aresquarely in the clais of interrlu taaition"tivp;ffi;';i'i"w.-
Kjvalina's appeal threatens NANA's real property and contractuar intercsts in the Red

Dog Mine in the ways described by the Ninth Cirouit in gierra Ctub.
I

C. Neither Teck Couinco Nor Kivalirta Adequately Eepreseut NAAIA,s' Irtsresta- ,
Kivalina does not challenge NANA's contention that Region 10 cannot be reried upon

to protect NANA's diverse intcrests in tbcse appeals. But Kivarina iontends that NANA,s
interests are oovered because "NAI.{A's econcimic interest is the sarrie as Teck cominco,s
intere't, and NANA's resource protection interest is tho sasre as Kivalina,s interest.,,l0

Tbe conte'ntion rhat two diaruehicalry opposed litigants togeser will protect the
interests of a third party intervenor exhibits ample imaginetion but minimal common sense.
NANA's obligation to balance tho economic interests of its shareholders against its mandate to
protect subsistence resources in no way resernbles Kivarina's int".esl. Nor are NANA,s
economic intercsts identical to those of reok corniuco. In its moriou NANA pointed out that
long after the Mine shuts down NANA will own the land and monitor the operation of the Red
uog wastcwater fteatlnEnt system. NA\? Motion al 3. Teck cominco does not share these
lnterests, and the Board camot presume that Teck Cominco ana Ne]ffA win strike the same
balance betweern Mne operation and subeisience resource protection,

To show inadoquacy of representation by the existing paflias,s{ANA ,beed ody s?row
that reproseaiation of [its] intsresl.may be' inadequate, not that repreFentation will in fact be
inadequate."ll This is not an onerous burdea and NANA amply satishes it.

' 995 F.2d, ar 7483, guoted in Berg,26E F.3d at 819.
ro Kivalina Opposition at 3.

. . ., 
t' D*nond v. District af Coh.rmbia, 7 53 E.2d I7g,added), 192 (D.C. Ck. 1986) (emphasis

I

I

NANA Regional Corp, Rupty Meno ia Supporr of
NANA Motion to Inrervcue

Heller Ehrman LLp
;701 Fi/h Avenue. Suite 6100

Sa!€de. Wsshrosron 90104_709E
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Respectfirlly submitted thisalfl".

Consluslon

Kivatina's untimely Opposition misrepresents the criteria fo! intervention ia fedcral
court, and ignores the detailed factual ailegations, supported by the decraration ofNANA vice
hesident waltEr sempson, that document the ways iu whioh Kilaliria,s appeal tlueatens
NANA's interests. Kivarina's objections are without merit, and no cither party objects to
NAJTIA's intervention' NANA rospectfulry urges the Board to grant p.IANA,s Motion for
Leave to Intervene well a.head of thc September 2g deadline for parrils to file responses to the
pearding potitiols for revicw.l2

day of Septearber, 2002.

HELLEREITRMAN LLP

By

Attonreys for
JUSTO OONZALM

NANA REOIONAI CORPORATION INC.

sE 2?14447 vl
9/3/07 l |26 PM (38s76.0001)
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lYlljl Seeiooat Corp. Rcply Meroo in Support of
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Inre Teck Cominco Alaska Incorporated Red Dog
Mine

NPDES Pennit AK-003865-2

San Francisco, CA 94102
Telephone: (4tS\ 3464179Telephone: (4tS) 3464171
ITfT't--' (4ry). 346-87 23
E-MaiL Lui<e@igc.org
Attomeys for Petitioners
City of Kivalin4 Alaska. et al.

EEWM LLP @ o oz zooe

1

2

.t

4

6

7

I BEFORX THE UNTTED STATES ENVIRONMENTAL PROTECTION AGENCY.

ENVIRONMBNIAI APPEAI,S BOARD
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)
)
)
)

}{PDES Appeal Nos.: 07-08 & 07-09
:
'

CERTIF'ICAIE OF SERVICE

NAI{A Regionax corporation Repry Memorrudum in su{port of NANA Motion

was served upoa co,rnsel ofrecord at the addresses and in tbe mannJ described below:

I horeby certify that on Se,pternber 4, 200? a copy of

Luke W. Cole ( ) HandQebvery
f;#ig.y:t 

poverry &.tho Environment txj iiHr;tilJJ'u.l47 Keamy Street, Suitsgo4 (X) Facsiuile ,
( ) 9".i# It4el (Federat Express)
( ) Elestronic Mdil (RMail)

CERTIFICATE OF SERVICE
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Robent Reees
Rewes Ariodio LLC
500 L Sreeq Suire 300
Anchorage,AK 99501
Telephone: (9071 2ZZ-7 l,0B
Facsimile: (9071 222-7199
E-Mail: Roben@eevesamodio.com
Attomeys for Respondent
Teck Cominco aniska Inc.

Sqith Coion, ( ) Hand Detiveryp-Scgof.RegroualCo'nsel 1xt rj,r F-iiiJrfurilU.S. Environmental protecrion Agenoy 6Xj fi.rirlir'*- i--'
[egotlQ f i ovlmiehtN,Iail(rederalExpress)
i?3%il%1#** i i Ediltr;ffiitiiiffi1,"^''"""
Seattle, WA 98101
Telephone: (20O j53-2149
Facsinile; (206i553-0163 :
E-Mail: i

Atlomeys for I
U.S. Environmental Protectiou Agency .

i
I certi$ under penalty of perjury wder the laws ofrhe stato of washington, that the

( )
(x)
(x)
( )
( )

Hand Delivery
U.S. ls ClassVail
Facsimile i
Ouot ieht Mutt (Federal Exprass)
Electronic Mail (E-MarD

i

foregoing is true and correct.

DATED this 4s dayof September,2007, at Seattle, Washin$Gl

SB 2215?14 vt

CERTIFICA'IE OF SERVICE

:
:
I

Fleller E6r4s1 1rt
701 Finh Avenue, S'JitE !100


